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SUPREME. COURT OF APPEALS OF VIRGINIA. 



Pirkey v. Grubb's Ex'r et al. 

Nov. 15, 1917. Rehearing Denied Nov. 27, 1917. 

[94 S. E. 344.] 

1. Charities (§ 20 (5)*)— Capacity of C6unty to Accept— "Dona- 
tion." — A will giving money to a county, the county to pay interest 
thereon at 4 per cent, to a hospital, to be used for indigent patients, 
is technically a donation to the county, and the interest after pay- 
ment is a trust, and is therefore within Acts 1912, c. 69, permitting a 
county "to accept donations and trusts made for benevolent and 
charitable objects." 

[Ed. Note. — For other definitions, see Words and Phrases, First 
and Second Series, Donation.* For other cases, see 2 Va.-W. Va. 
Enc. Dig. 791 et seq.] 

2. Charities (§ 3*) — Power to Accept — County — Statutes — Valid- 
ity. — The legislature has power to pass an act allowing a county to 
accept donations or trusts for the benefit of the indigent poor or 
sick. 

[Ed. Note. — For other cases, see 2 Va.-W. Va. Enc. Dig. 791.] 

3. Charities (§ 20 (5)*)— "Benevolent or Charitable Objects of a 
Public Character" — Statutes. — A donation to a county of money, 
the interest of which is to be paid to a hospital for care of the in- 
digent sick and poor of the county, is one "for benevolent or char- 
itable objects of a public character, within its territorial limits," 
within Acts 1912, c. 69, allowing acceptance of such donation, espe- 
cially in view of Code 1904, §§ 1719, 1720, authorizing hospitals and 
their maintenance out of the public funds. 

[Ed. Note. — For other cases, see 2 Va.-W. Va. Enc. Dig. 791.] 

(Additional Syllabus by Editor.) 

4. Constitutional Law — Powers of Legislature — Plenary Unless Re- 
strained. — The legislature has supreme legislative power except so 
far as it is restrained by the state or federal constitution. 

[Ed. Note.— For other cases, see 3 Va.-W. Va. Enc. Dig. 161; 15 
Va.-W. Va. Enc. Dig. 193.] 

5. Counties — Board of Supervisors — Obligation Binding Successors 
Indefinitely — Legislative Authority. — The board of supervisors of a 
county, when so authorized by the legislature, may incur an obliga- 
tion for a proper public purpose, which will bind its successors in- 
definitely. 

[Ed. Note. — For other cases, see 3 Va.-W. Va. Enc. Dig. 667; 16 
Va.-W. Va. Enc. Dig. 321.] 

♦For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 
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Appeal from Circuit Court, Shenandoah County. 

Bill by J. M. Beidler, executor of the estate of R. M. Grubb, 
deceased, to settle claims to the estate as between the County of 
Rockingham and Fannie V. Pirkey. Decree in favor of the 
county, and Fannie V. Pirkey appeals. Affirmed. 

Chas. R. Hammer and D. 0. Dechert, both of Harrisonburg, 
for appellant. 

Conrad &■ Conrad and Sipe & Harris, all of Harrisonburg, 
for appellee. 

PRENTIS, J. At its 1912 session, the General Assembly of 
Virginia passed an act in these words: 

"An act to permit the county of Rockingham, through its board 
of supervisors, to accept donations and trusts made for 
benevolent or charitable objects of a public character within 
its territorial limits, and to perform such conditions and 
execute such trusts as may be connected with the same. 
'Approved February 29, 1912. 

"Whereas, a citizen of this commonwealth has manifested a 
desire by his last will and testament to bestow his estate, or a 
part thereof, upon the county of Rockingham, on condition that 
said county shall forever pay interest on the amount received 
by it to the Rockingham Memorial Hospital, a corporation with- 
out capital stock, incorporated to establish and conduct a hos- 
pital in the town of Harrisonburg, in the said county, the in- 
terest so paid to be applied by the hospital authorities to the 
discharge of the expenses in the hospital of indigent patients 
from the county of Rockingham and the town of Harrisonburg; 
and some doubt existing as to the legal competency of a county 
of this state to accept a gift of the sort proposed ; and it being 
deemed to be in accordance with sound public policy and the 
public good to sanction and permit the acceptance of a gift of 
the sort so proposed, or others of a like or similar character or 
object : Therefore, 

"1. Be it enacted by the General Assembly of Virginia, that 
the county of Rockingham shall be capable, through its board 
of supervisors, to accept any donation or any trust made for 
benevolent or charitable objects of a public nature, not religious 
or sectarian, within its external territorial limits, and to per- 
form such conditions and execute such trusts as may be imposed 
upon it by the terms of the instrument by which the donation is 
made or the trust is created. 

"No such gift or trust, if accepted by the board of super- 
visors, shall be declared or held to be void for insufficient des- 
ignation of the beneficiaries or uncertainty as to the objects 
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thereof, but in all such cases the gift, grant, devise or bequest, 
as the case may be, shall be valid ; and in any case where, under 
the principles now governing in courts of equity, the objects or 
beneficiaries of the donation or trust are so undefined or uncer- 
tain as not to admit of specific enforcement or administration 
by a court of equity, the same, if accepted by the county au- 
thorities, shall be administered or executed so as to effectuate 
as nearly as may be the intent or object of the donor or founder." 

Acts 1912, p. 111. 

On the 11th day of May, 1912, R. M. Grubb made his last 
will and testament, the pertinent parts of which are: 

"I, R. M. Grubb, of the county of Rockingham, in the state 
of Virginia, do make, publish and declare this to be my last will 
and testament. 

"I will and direct that all my property, both real and per- 
sonal, shall be sold by my executor at public sale to the highest 
bidder, and that all my just debts and funeral expenses be paid 
as soon after my decease as practicable. 

"I bequeath an annuity of sixty dollars a year to be paid 
semi-annually during her lifetime, to Clementine Thompson, 
who served faithfully during the last illness of my mother and 
sister and has since been my housekeeper; this annuity to be 
paid out of the income of my estate, and as a first charge upon 
it, by the Rockingham Memorial Hospital, hereinafter men- 
tioned. * * * 

"I give and bequeath all the residue of my estate to the county 
of Rockingham on condition that said county shall forever pay 
interest, at the rate of six per centum, per annum, on the amount 
received by it, payable semi-annually to the Rockingham Me- 
morial Hospital, a corporation duly incorporated under the laws 
of Virginia, now equipping a hospital in the town of Harrison- 
burg, the said hospital to pay the annuity aforesaid to Clemen- 
tine Thompson during her lifetime out of the interest or income 
so received by it, and apply the residue of such interest or in- 
come to the support or maintenance in its hospital of indigent 
patients from the county of Rockingham and the town of Har- 
risonburg, the hospital authorities to provide by means of such 
by-laws, rules and regulations as they may see fit to adopt the 
benefits of this fund, it being my desire and intent, as far as my 
substance will suffice, to provide the means of furnishing hospital 
advantages to indigent persons of the county and town who may 
have need of the same, leaving it to the hospital authorities to 
ascertain or determine the individual beneficiaries of this fund. 
The benefits of this fund, however, to be apportioned between 
indigent patients from the county, and indigent patients from 
the town in proportion to population. 
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"In case the county of Rockingham should decline the be- 
quest made by this, my will, or the same should fail for any 
cause, then and in that event, I give and bequeath the whole of 
my estate, left after the payment of my debts and funeral ex- 
penses, and the satisfaction of the provisions for the cemetery 
fence, to the said the Rockingham Memorial Hospital, the same 
to be placed at interest in the safest and best paying securities 
and the interest or income to be applied as hereinbefore provided. 

"And in the event that the bequests hereinbefore made to the 
Rockingham Memorial (that is the bequest of the interest to 
be paid by the county of Rockingham, or, in case that should 
fail, the bequest of my whole estate made in the clause imme- 
diately preceding this one) for the uses specified should fail 
or be defeated on the ground of uncertainty, as to the individ- 
ual beneficiaries, or for any other cause or reason whatsoever, 
then and in that event, I give and bequeath the whole of my 
estate left after the payment of my debts and funeral expenses, 
and the satisfaction of the provisions for the cemetery fence 
aforesaid, to the said the Rockingham Memorial Hospital with- 
out condition, limitation or qualification of any sort whatsoever, 
except that the said corporation shall pay the annuity aforesaid 
to Clementine Thompson. * * * 

"I hereby revoke all words or clauses in this will giving any 
part of the principal of my estate to the Rockingham Memorial 
Hospital." 

Codicii, To the Within Will. 

"I hereby alter the conditions of the bequest to the county 
and limit the rate of interest to four per centum per annum on 
the entire amount which it may leceive. 

"In case that the county of Rockingham should refuse the 
gift of the residue of my estate after paying annuity to Clem- 
entine Thompson and the bequest to the cemetery, I then give 
the same to Miss Fannie Pirkey, daughter of Albert and Amanda 
Pirkey, of near Massanutten Springs, in Rockingham Co., Va. 
provided she pays the two former bequests made in this my 
will." 

The testator died in January, 1913. On the 7th day of April, 
1914, the board of supervisors of Rockingham county, against 
the protest of counsel for the appellant, Fannie V. Pirkey, 
passed a resolution in these words: 

"It appearing to the board that the greater portion of the 
Grubb estate is in the hands of the executor ready for dis- 
bursement, and that Dr. J. M. Beidler, the said executor of R. 
M. Grubb, deceased, is desirous of knowing whether the board 
is or is not going to except the legacy or trust to the county of 
Rockingham under said will, and the board having heard the 
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arguments of counsel passed the following resolution: Be it 
resolved that the board of supervisors of Rockingham county 
does hereby signify its intention and willingness to accept and 
does hereby accept the gift or bequest to said county of Rock- 
ingham, under the will of R. M. Grubb, deceased, subject to the 
charges, conditions, and limitations contained in said will and 
codicils thereto." 

Whereupon the executor filed a bill making the interested 
parties defendants, in which he alleged that he had converted 
the estate into cash and was ready to pay the amount over to 
those entitled to receive it, but that inasmuch as the appellant 
denied the validity of the bequest to the county of Rockingham 
and the capacity of the county to take the gift made to it un- 
der the will, he asked the aid and guidance of the court, a ju- 
dicial determination of the rights of the interested parties, and 
special directions as to the disposition of the remainder of the 
estate in his hands. Each of the defendants answered the bill, 
and the appellant, Fannie V. Pirkey, filed a demurrer and an 
answer, which she asked to be treated as a cross-bill, and 
prayed therein that she be declared by decree entitled to take 
the estate. Upon this state of the pleadings, there being no 
dispute as to the facts, the court overruled the demurrer, de- 
nied the relief prayed for in the cross-bill, dismissed it, and 
directed the executor to pay the annuity to Clementine Thomp- 
son from the date of decedent's death to the time of payment, 
and to pay over the residue and such further sums as might be 
thereafter received by him to the county of Rockingham, after 
satisfying the costs and proper attorney's fees, and further di- 
rected that, in accordance with the terms of the bequest, the 
county forever pay to the Rockingham Memorial Hospital in- 
terest on the amount received at the rate of 4 per c. nt. per 
annum. 

From this decree Fannie V. Pirkey appealed. 

The validity of the bequest to the county of Rockingham is 
to be determined. 

The appellant denies that the act approved February 29, 1912, 
hereinafter called the enabling act, is sufficient to validate the 
bequest. To epitomize this contention in the language of the 
appellant's reply brief : 

"It is not contended by appellant that there is any conflict be- 
tween the title of the act and the act itself, so far as the enact- 
ing clause is concerned. The real contention is that neither the 
title nor the enacting clause provides for any transaction such 
as it described in the preamble, or as is involved in the accept- 
ance of the provisions of the will here in controversy." 

[1] In support of this contention counsel have quoted man 



1918. ] pirkEy v. grubb's ex'r et al. 19 

authorities tc establish their proposition that this bequest to the 
county is n6t technically a "trust." While this may be true, it 
is only true subject to the qualification that the people of the 
county, not the board of supervisors, are the beneficiaries, and 
the principal of the fund can only be used for some proper 
public purpose for the benefit of such beneficiaries. Tech- 
nically the bequest is a donation to the county upon condition, 
while the interest thereon when paid by the county to the hos- 
pital constitutes a trust fund of which the Rockingham Me- 
morial Hospital is the trustee. The statute, however, both in 
its title and enacting clause, refers not only to trusts, but also 
to donations and gifts. The title in express terms indicates its 
object, and in aid or promotion of that object permits the county 
of Rockingham — 

"to accept donations * * * made for benevolent or chari- 
table objects of a public character within its territorial limits, 
and to perform such conditions * * * as may be connected 
with the same." 

This deleted quotation from the title omits all reference to 
"trusts" contained therein, for it also refers to trusts which may 
be made for the same purpose, and authorizes the county to 
execute the same. The first paragraph of the enacting clause 
fully accords with the title, and clearly authorizes the county of 
Rockingham — 

"through its board of supervisors, to accept any donation 
* * * made for benevolent or charitable objects of a public 
nature, not religious or sectarian, within its external territorial 
limits, and to perform such conditions * * * as may be 
imposed upon it by the term of the instrument by which the do- 
nation is made. * * * " 

It is true that the same clause, by the words omitted in the 
quotation just made, also authorizes the county to "accept" and 
"execute" "any trust" that may be imposed upon it by the terms 
of the instrument by which "the trust is created," but the dis- 
tinction between trusts and gifts is still clearly maintained. 

This distinction is also carefully preserved in the second and 
last paragraph of the enacting clause, by the use of appropriate 
and carefully selected language, concluding with the provision 
that the gift or trust "shall be administered or executed so as 
to effectuate as nearly as may be the intention or object of the 
donor or founder;" "donor" being precisely the appropriate 
word to use if the bequest is a gift, and "founder" just the ap- 
propriate technical word to be used if the bequest is a trust. 

Referring now to the preamble of the act, it is perfectly ap- 
parent that it was passed because the legislature had been in- 
formed of the purpose of this testator to bestow a part of his 
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estate upon the county of Rockingham, and the preamble refers 
specifically to this gift or donation at that time contemplated, 
and recites that it is "deemed to be in accordance with sound 
public policy and the public good to sanction and permit the 
acceptance of a gift of the sort so proposed, or others of a like 
or similar character or object." This preamble clearly indicates 
that the legislature had been informed of the purpose of the 
testator to make this identical donation on condition that the 
county should pay interest on the principal of the amount 
thereof. 

Under these circumstances, it is impossible for us to doubt 
the manifest intention of the legislature to remove every ob- 
stacle which could possibly prevent the accomplishment of the 
testator's benevolent purpose. 

The donation here involved might have been made effective 
by leaving out of the act all reference to trusts, but it was doubt- 
less suggested that possibly this testator, or some other, might 
prefer, instead of making a gift to the county, to bequeath his 
estate to the county in trust for benevolent and charitable uses, 
and so passed an act to validate any such bequest in either form. 

The general purpose of the act is the aid of benevolent and 
charitable objects of a public character within the territorial 
limits of the county of Rockingham, and the county is enabled 
by the act to effectuate this object, either by the acceptance of 
donations or the execution of trusts committed to it. 

[2] That the legislature had power to pass such an act can- 
not be doubted, for it has supreme legislative power except so 
far as it is restrained by the state or federal constitution. 
Henry's Case, 110 Va. 879, 65 S. E. 570, 26 L. R. A. (N. S.) 
883 ; Button v. State Corporation Commission, 105 Va. 634, 54 
S. E. 769, and cases cited. 

That a board of supervisors may incur an obligation for a 
proper public purpose, when so authorized by the general as- 
sembly, which will bind its successors indefinitely, is also clear, 
and one instance of this may be found in Lynchburg v. Amherst 
County, 115 Va. 600, 80 S. E. 117, where the county of Am- 
herst was held bound by its contract with the city of Lynch- 
burg for one-half the cost of repairs upon the bridge across 
James river connecting the county with the city, for amounts 
not exceeding $100 at any one time, although the only authority 
for this specific obligation was found in the special act which 
authorized the city and county jointly to make the purchase of 
the bridge, and "to determine and fix the terms and conditions 
on which the bridge was to be used." 

[3] The purpose of this charity is to provide a fund for the 
support and maintenance of indigent patients from the county 
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of Rockingham and the town of Harrisonburg in the Rocking- 
ham Memorial Hospital. That the establishment and mainte- 
nance of hospitals by counties and towns is regarded in Virginia 
as a benevolent object of a public character is manifest from 
sections 1719 and 1720 of the code, authorizing "such hospitals 
and their maintenance out of the public funds, and it seems 
hardly necessary to say that the maintenance of the indigent 
poor is also a benevolent or charitable object of a public char- 
acter. 

So, then, it seems clear to us that we have here a valid en- 
abling act, the provisions of which have been carefully observed 
by the testator in his commendable efforts to provide a benefi- 
cent public charity, coupled with an acceptance of the gift upon 
the condition attached by the donor thereto, which condition is 
altogether reasonable in itself and the result of its acceptance 
is that the taxpayers of the county of Rockingham and town of 
Harrisonburg are, to the extent which the fund will provide, 
relieved of a burden which would otherwise rest upon them. 

The briefs indicate great industry, and quote many authori- 
ties, suggest many difficulties, propound several qu«stions, but 
in our view of the case no good purpose would be served by 
prolonging this discussion, because we are of the opinion that 
the enabling act furnishes a complete reply to every suggestion 
and argument which has been or can be made against the va- 
lidity of the bequest, answers every question raised, solves every 
doubt which it. is possible to suggest, and removes the inquiry 
from the forum of debate. The controlling question here is 
whether in view of the enabling, act this bequest is valid. As 
to this we have no doubt whatever, and the decree of the trial 
court is plainly- right. 

Affirmed. 

Note. 

Public Charitable Trusts in Virginia. — The distinction between 
public and private charities is not in the object or purpose thereof, 
but in the nature of the beneficiaries and the effect of the adminis- 
tration of the trust. A public charity," though restricted to a cer- 
tain class, benefits the rich and poor alike. It must be given in ad- 
vancement of the public good or in relief of the public burdens. 
Episcopal Academy v. Philadelphia, 150 Pa. 566, 573, 25 Atl. 55. 

In the principal case, while the indigent sick and poor of the 
county are the direct beneficiaries, yet the trust is for the benefit 
of the county in that the taxpayers are partly relieved of this bur- 
den of government, as pointed out by Judge Prentis in the last par- 
agraph but one of the opinion. Charitable trusts are not within the 
rule against nernetuities and the doctrine that uncertainty of ben- 
eficiaries is fatal. The latter difficulty is cured by the judicial ap- 
plication of the rule of cy pres and by allowing the state to interfere, 
through the attorney general, supreme court, or other medium, to ad- 
minister the trust. 

Uncertainty as to the trustee of a charitable trust is not fatal if 
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the person or institution intended can be identified, even by parol 
evidence. 11 C. J. p. 331, § 46, and cases cited. A general chari- 
table purpose indicated and limited, or a discretion confided to the 
trustee, is sufficient certainty as to purpose. 11 C. J. p. 327, § 40. 
A bequest to a corporation for the general purpose of its incorpo- 
ration is sufficient. Jordan v. Richmond Home for Ladies, 106 Va. 
710, 56 S. E. 730, 734-, A bequest "to charitable and deserving ob- 
jects" was upheld as a charity in Minot v. Baker, 147 Mass. 348, 17 
N. E. 839, 9 Am. St. Rep. 173; Nichols v. Allen, 130 Mass. 211, 39 
Am. Rep. 445; Sawtelle v. Witham, 94 Wis. 412, 69 N. W. 72. 

The jurisdiction of courts of equity to recognize and uphold char- 
ities, independently of the Statutes of 43 Eliz. was settled in the 
Girard Will Case (Vidal v. Philadelphia), 2 Howard (U. S.) 127, 
194, 11 L. Ed. 205, by Judge Story, overruling Baptist Ass'n v. Hart, 
4 Wheat. (U. S.) 1, 4 L. Ed. 499, by Chief Justice Marshall. This 
doctrine has been followed in Ala. Cal., Conn., Del., Ga., Ind.,. Neb., 
N. H...N. J., N. Y., Ohio, Ore., R. I., S. C, Tenn., Texas, Vt, Wash- 
ington; while the statute of 43 Eliz. has been. adopted as part of-the 
common law in Ark., Colo., 111., Iowa, Ky., Me., Mass., Mo., N. G, 
(see 11 C. J., pp. 308-310, §§ 13, 14.) A few states, including Virginia 
and West Virginia, have followed the exploded doctrine of Baptist 
Ass'n v. Hart, and partially provided for charitable trusts by statute. 

In the principal case the gift was conditioned upon the payment 
of interest by the county to the hospital, such interest constituting 
a trust fund in the hands of the hospital. Since persons are not 
obliged to donate money to charities, they may validly do so upon 
conditions. Maxcy v. Oshkosh, 144 Wis. 238, 128 N. W. 899, 1136, 
31 L. R. A., N. S., 787. 

The cy pres doctrine (applying a gift as near as possible to the 
donor's intention when it can not be administered according to its 
terms) has been adopted in a great majority of states, with the qual- 
ification that a judicial discretion is exercised rather than a crown 
prerogative. The status of this doctrine is doubtful in Virginia and 
West Virginia. See Harris v. Neal, 61 W. Va. 1, 55 S. E. 740. 

It has been held that counties, among other governmental bodies, 
have capacity to take as trustees of a charitable trust. Prickett v. 
People, 88 111. 115; Rush Co. v. Dinwiddie, 139 Ind. 128, 37 N. E. 
795; Bell v. Alexandria, 22 Tex. 350, 73 Am. Dec. 268. This ques- 
tion did not arise in the principal case because of the enabling stat- 
ute. 

The principal case is not without parallel in requiring a legislative 
act to validate a charitable trust. In Fellows v. Minel, 119 Mass. 
541, a bequest to a New York town by a citizen of Massachusetts 
for the benefit of aged and infirm native-born inhabitants and maiden 
ladies, directing the town to appoint a trustee or trustees, was fol- 
lowed by Acts New York 1875, chap. 200, authorizing the town to 
receive the property, and providing for trustees appointed by su- 
pervisors and justices of the town. The bequest was held valid in 
Mass., but the case was continued until by Acts New York 1876, 
chap. 241, election of a trustee or trustees by the town was pro- 
vided for according to the terms of the will, and the fund was then 
ordered paid over. These cases emphasize the fact that many use- 
ful and valuable public charities may fail because the legislature 
has not provided fully for public charitable trusts, which is rendered 
necessary in Virginia by our early decisions. 

_ The statute of 43 Eliz. was repealed, by an act repealing all Eng- 
lish statutes in Virginia, in. 1792, so that charitable bequests are void 
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for vagueness and uncertainty, except insofar as specifically pro- 
vided fpr by statute. The case of Baptist Ass'n v. Hart, 4 Wheat. 
(U. S.) 1, arose in Virginia and was followed by Gallego v. . Attor- 
ney-General, 3 Leigh 450, which was approved in a long line of 
cases until apparently overruled by Episcopal Ed. Soc. v. Churchman, 
80 Va. 718; and Trustees v. Guthrie, 86 Va. 125, 10 S. E. 318, follow- 
ing Vidal v. Girard, 2 How. (U. S.) 127. These two Virginia cases 
were subsequently overruled by Fifield v. Van Wyck, 94 Va. 557, 
27 S. E. 446, declaring the decisions to be dicta, and readopting Gal- 
lego v. Attorney-General. This decision has since been consistently 
followed. (See cases cited in 3 Va.-W. Va. Enc. Dig. 792. See 3 
Va. Law Register 537-540; 86 Law Register 280-283; 1 Va. Law Reg- 
ister, N. S., 161-180.) 

It remains only to mention the statutory provisions in Virginia. Code 
1904, § 1398, validates conveyances of land for the use of religious 
congregations as a place for public worship, burial place, or resi- 
dence for a minister or officer of the church. (See 4 Code Supp. 
1916, § 1398). The amount of land is limited by § 1403 to two acres 
in a city or town, or seventy-five acres otherwise, and $30,000 in per- 
sonalty. • Code 1904, § 1407 provides for conveyances for the use or 
benevolent and literary associations, as Free Masons, Odd Fellows, 
etc., while § 1408 limits the amount of land to two acres and pro- 
vides that- it shall be used only as a meeting place for the associa- 
tion (see 4 Code Supp. 1916, §§ 1407-1408, providing that a school 
league may hold ten acres additional as a home for the principal). 
Code 1904, § 1420 provides for charitable trusts for educational pur- 
poses except incorporated theological seminaries. (See 4 Code 
1916, § 1420). 

- In conclusion it is to be especially noted that under Code 1904, 
§ 1105d, colleges, alumni associations, literary societies, fraternal 
benefit associations, fraternal associations, societies, orders, or 
lodges, charitable or benevolent associations, may be incorporated 
as non-stock corporations, except a church, or religious denomination. 

There are, then, two cases in which a charitable trust, other than 
religious, may be established: first, by previous incorporation for 
the purposes intended, which removes the defect of indefiniteness 
and uncertainty; second, by a subsequent enabling act of the legis- 
lature. Unfortunately the first is commonly unavailable, since many 
charities are established by will and the purpose is unknown until 
the testator's death, when it appears that there is no corporation or- 
ganized for that purpose or that the testator did not make such cor- 
poration trustee. The second method is at least doubtful, uncertain 
and the cause of delay. It is only when a gift is of unusual size 
that the situation is likely to be dealt with by the legislature. It 
should be stated, however, that a devise to a corporation to be in- 
corporated is upheld if the corporation is formed. 

It is to be noted that there is absolutely no provision in Vir- 
ginia for religious charities, reflecting the early Jeffersonian principle 
of entire separation of church from state, politics and even wealth. 

C. E. S., Jr. 



